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Billing Code: 8025-01
SMALL BUSINESS ADMINISTRATION
Small Business Innovation Research Program and Small Business Technology Transfer
Program Policy Directive
RIN 3245-AG64
AGENCY: Small Business Administration.
ACTION: Final SBIR and STTR Policy Directives.
SUMMARY: This document revises the Small Business Innovation Research (SBIR)
and Small Business Technology Transfer (STTR) program Policy Directives.
Specifically, the Small Business Administration combines the two directives into one
document, clarifies the data rights and Phase III preference afforded to SBIR and STTR
small business awardees, adds definitions relating to data rights, and clarifies the
benchmarks for progress towards commercialization.
DATES: These revisions to the SBIR/STTR Policy Directive are effective on May 2,
2019
SUPPLEMENTARY INFORMATION:

1. Executive Summary

The purpose of the Small Business Innovation Research (SBIR) program is to
stimulate innovation in the US economy by engaging innovative small business concerns
(SBCs) in Federally-funded research and research and development (R/R&D). Similarly,
the purpose of the Small Business Technology Transfer (STTR) program is to foster
partnerships of ideas and technologies between innovative SBCs and research institutions

through Federally-funded R/R&D. Federal agency awards to SBCs pursuant to the SBIR



program and awards to SBCs for cooperative R/R&D efforts with research institutions
pursuant to the STTR program assist the small business and research communities by
commercializing innovative technologies.

Both programs use a phased process, uniform throughout the Federal Government, to
solicit proposals and award funding agreements for R/R&D to meet stated agency needs
or missions. To stimulate and foster scientific and technological innovation, including
increasing commercialization of Federal R/R&D, the program follows a three phase
process: Phase I, Phase II, and Phase III.

The Small Business Act (the Act) requires that the Small Business Administration
(SBA) issue a policy directive setting forth guidance to the Federal Agencies
participating in the SBIR and STTR programs (Participating Agencies). The Act
provides SBA with broad authority to direct Participating Agencies in the administration
of the programs. The SBIR and STTR (SBIR/STTR) Policy Directives outline how
agencies must generally conduct their programs. Each agency, however, can tailor its
program to meet the needs of the individual agency, as long as the general principles of
the program set forth in the Act and directive are followed. Therefore, when
incorporating SBIR/STTR policy into agency-specific regulations and procedures,
Participating Agencies may develop and apply processes needed to implement the policy
effectively; however, no Participating Agency may develop and apply policies,
directives, or clauses, that contradict, weaken, or conflict with the policy as stated in the
directive.

SBA reviews its policy directives regularly to determine areas that need updating and

further clarification. On November 7, 2014, SBA issued an advance notice of policy



directive amendments and request for comments at 77 FR 66342. In this notice, SBA
explained that it intended to update the directives on a regular basis and to restructure and
reorganize the directives, as well as address certain policy issues related to SBIR/STTR
data rights and issues related to SBIR/STTR Phase III work. SBA outlined what it
believed were the issues concerning data rights and Phase III awards and requested
feedback on several questions posed. SBA received over thirty comments offering
recommendations and providing examples of how these issues affect SBIR/STTR
companies. While the comments varied on the recommendations for specific changes
they were generally in agreement that the sections of the directives relating to data rights
and Phase III awards needed further clarification.

On April 7, 2016, SBA issued a notice of proposed policy directive amendments and
request for comments at 81 FR 20484. In the notice, SBA proposed combining the
SBIR/STTR directives into one document and revising sections of the directive to clarify
SBIR/STTR data rights, issues related to SBIR/STTR Phase III work, and benchmarks
toward commercialization. SBA specifically requested feedback on several of the
proposed amendments, including its clarification of the Federal Government’s
SBIR/STTR data rights in SBIR/STTR Data, as that term is defined in the final
SBIR/STTR Policy Directive, during an SBIR/STTR protection period. More
specifically, SBA requested feedback on the proposed 12-year length of the protection
period, the Federal Government’s Unlimited Rights in SBIR/STTR Data after the
protection period, the elimination of the extension of the protection period when a
subsequent, related SBIR/STTR award is made, the language added to § 8 regarding

prototypes, and its proposed establishment of a time limit of 6 months for SBIR/STTR



awardees to correct or add omitted markings on SBIR/STTR Data it has delivered. The
notice called for a 60-day comment period, with June 6, 2016, as the deadline for
comments. In response to a formal request to extend the comment period, SBA issued a
notice at 81 FR 34426, extending the comment period an additional 30 days to July 6,
2016. SBA received a total of 42 comments in response to the proposed policy directive
amendments, which are viewable on Regulations.gov using docket number RIN 3245-
AG64.

The comments supported combining the SBIR and STTR Policy Directives and
generally supported the proposed clarifications of SBIR/STTR data rights during the
protection period, the clarifications of the Phase III preference requirement and process,
and the majority of other proposed changes. However, several commenters strongly
objected to the proposed removal of the ability to extend data rights through subsequent
awards, the proposed 12-year protection period, and to the proposal that the Federal
Government receives Unlimited Rights in SBIR/STTR Data after the protection period
expires. These objections came primarily from the small business community.
Commenters pointed out that these changes would reduce the incentive for small
businesses to participate in the program and are antithetical to the small business
commercialization goals of the programs.

SBA recognizes that to be efficient and effective at stimulating small business
innovation, the SBIR/STTR programs must maintain the features of the programs that
create strong incentives for small businesses to participate, and SBA must scrutinize
whether changes to the SBIR/STTR Policy Directive are consistent with the goals of the

programs. As a result, SBA is removing these specific proposed changes from this



amendment and will work closely with the Participating Agencies to identify ways to
address the related administrative concerns discussed in the proposed policy directive in a
way that does not weaken the data rights protection of appropriately marked SBIR/STTR
Data.

Commenters also strongly objected to the inclusion of state program funding in the
definition of Essentially Equivalent Work, because it would be more difficult to
complement an SBIR/STTR award with additional funds from state programs. SBA
recognizes the importance and advantage of leveraging SBIR/STTR awards with other
sources of funds and clarifies that awardees are prohibited from accepting funds from
multiple public funding sources for the same work; however, SBA supports the use of
appropriate complementary funding from public funding sources for work that is not
essentially equivalent.

In addition, several commenters expressed concern about the retroactivity of any
revisions to the policy directive, especially as they pertain to the length of the protection
period, the effective extension of data rights through subsequent awards, and the
Government’s rights in SBIR/STTR Data after the protection period. SBA recognizes the
importance of certainty in these aspects of the programs, because they directly impact an
awardee’s ability to commercialize innovations derived from federal R/R&D. As such,
SBA does not intend to alter the terms or rights associated with any funding agreements
that pre-date the effective date of this notice.

With this notice, SBA amends both SBIR/STTR Policy Directives. A section-by-
section outline of the proposed amendments, comments received, and the final adopted

approach is provided below.



II. Amendments

1. Section 1 — Purpose

SBA proposed to issue one directive for both programs and that all provisions in the
directive apply to both the SBIR and STTR programs unless specifically noted otherwise.
SBA received three comments supporting a combined policy directive for the SBIR and
STTR programs and did not receive any comments in opposition. SBA is adopting this
proposal and will issue one SBIR/STTR Policy Directive with provisions that apply to
both programs unless specifically noted otherwise in the directive.

2. Section 2 — Summary of Statutory Provisions

In this section, SBA proposed to delete references to prior fiscal years that were no
longer relevant to the operation of the programs. In addition, SBA clarified that agencies
must “obligate” a certain minimum percentage of the agency’s total extramural R/R&D
obligations each fiscal year on awards to small businesses under the programs. This
amendment responds to recommendations from the United States (U.S.) Government
Accountability Office (GAO) in a report titled “Small Business Research Programs:
More Guidance and Oversight Needed to Comply with Spending and Reporting

Requirements” (GAO-14-431, available at http://www.gao.gov/assets/670/663909.pdf),

that SBA should amend its policy directives to clarify the programs’ annual spending
requirements as written in the Act. SBA received one comment in opposition to this
amendment, explaining that requiring Participating Agencies to obligate a certain amount
per fiscal year does not recognize that some Participating Agencies have authority to
appropriate funds across multiple fiscal years. In drafting this amendment, SBA

considered GAQO’s finding that:



[a]n agency can carry over funding from one year to the next and comply
with spending requirements if the agency spends the minimum required
amount during the fiscal year, regardless of the year the funding was
appropriated.
GAO-14-431 (Washington, D.C. 2014), 12. SBA believes the amendment clarifies the
programs’ annual spending requirement for all Participating Agencies, including those
with appropriations spanning multiple fiscal years. As such, SBA is adopting the

amendment as proposed.

3. Section 3 - Definitions

SBA proposed to amend and add several terms and definitions that relate to SBIR and
STTR data rights. When drafting these provisions, SBA considered the fact that the
SBIR/STTR programs are unique within the Federal Government. The broad intent of
the programs is to stimulate economic growth and development by supporting
technological innovation through small business. Because funding is allocated by
specifying a minimum spending requirement as a share of agency R/R&D, it also has the
goal of meeting the mission needs of the various Participating Agencies.

The purpose of SBIR/STTR data rights is to provide an incentive for small businesses
to engage in Government-funded innovative research and to support its potential
commercialization. This incentive comes from the prospects for successful
commercialization by the innovating small business through first-mover advantage,
license or sale of the Intellectual Property, sale of the business, or sale of its related
intangible assets (intellectual capital, knowledge, innovation capacities). Legislative
history of the Small Business Research and Development Enhancement Act of 1992

stated:



Section 4(e) of the bill directs SBA to modify its policy directives so as to
protect small companies in three areas. The first of these is data rights.
The bill directs SBA to extend an SBIR awardee's rights to data generated
in the performance of its project to 4 years (as opposed to 2 years in
current law). This provision grows out of the Committee's concern that
small businesses capable of producing top quality research might be
reluctant to participate in the program if they fear losing control over their
ideas.

H.R. Rep. No. 554(I), 102nd Cong., 2nd Sess. 1992, 24 (emphasis added). Further,
legislative history of the STTR program states the following with respect to data rights:

Lastly, of the major provisions included in this legislation, S. 856
strengthens the data rights protection for companies and research
institutions that conduct STTR projects. The change in data rights is
important because it clarifies that STTR companies, like SBIR companies,
retain the data rights to their technology through all phases of an STTR
project. Some agencies have been interpreting the law to mean that STTR
companies only retain their data rights through phases I and II. This
clarification helps protect STTR companies from losing control of their
research so that they have a greater chance of commercializing their
technology themselves. This clarification is important because the
Committee has learned that some agencies are providing the data to bigger
contractors for development, thereby cutting out the small business. This
unfortunate situation not only robs small businesses of revenues, but it
also results in expensive legal costs for small businesses to protect their

data rights.

S. Rep. No. 54, 107th Cong., 1st Sess. 2001 (emphasis added). Thus, SBIR and STTR
data rights give value to the work performed and thereby form an essential element of the
incentive to participate in the SBIR/STTR programs and the impact of these programs.
The Act specifically directs SBA to issue directives to the Participating Agencies that
provide for the retention by the SBC of rights in data generated in the performance of an
SBIR or STTR award. See 15 U.S.C. 638(j)(1)(v) (“retention of rights in data generated
in the performance of the contract by the small business concern;”). It also states that
these rights should be provided for a minimum of four years. See 15 U.S.C. 638(j)(2)(A)

and 638(p)(2)(B)(v) (“retention by a small business concern of the rights to data



generated by the concern in the performance of an [SBIR or STTR] award for a period of
not less than 4 years;”). The purpose of these statutory provisions is to ensure that the
SBC retains the rights to the data, and that the small business’ data rights apply to all
phases of the program.

In accordance with the Act, the SBIR/STTR Policy Directives currently explain that
the SBC owns the data generated under the award, and that the Government has an
obligation to protect the data from disclosure for at least four years. SBA recognizes that
agencies with procurement and acquisition programs may face an apparent conflict
between the longer term economic development goals of the programs, which depend on
the ability of the participating small business to realize the commercial benefits from its
new technology, and the shorter term procurement interests of the agency that focus on
acquiring the technology from the SBC at a reasonable cost and controlling its
development and application. In light of this potential conflict at the agency level, SBA
must ensure that agency practices related to their acquisition programs do not weaken or
undermine the effectiveness of the program at stimulating innovation and economic
development through small business. At the same time, SBA recognizes the mutual
benefits involved in administering the programs within the existing structures of the
procurement agencies and has incorporated mechanisms to manage these conflicting
interests. The Act requires that SBA establish sufficient provisions in the SBIR/STTR
Policy Directive to ensure that SBCs retain rights in the data generated during an
SBIR/STTR award.

SBA’s proposed amendments were based on a review of the statute, legislative

history and current directives, expertise and experience at the funding agencies, and



comments received from the public. SBA proposed to update and define several new
terms relating to data rights, including the following: Computer Database, Computer
Programs, Computer Software, Computer Software Documentation, Data, Form Fit and
Function Data, Operations Maintenance Installation or Training (OMIT) Data, Prototype,
SBIR/STTR Computer Software Rights, SBIR/STTR Data, SBIR/STTR Data Rights,
SBIR/STTR Protection Period, SBIR/STTR Technical Data Rights, Technical Data, and
Unlimited Rights. SBA has based these definitions, to the extent practicable, on
definitions used in the Federal Acquisition Regulations (FAR) and the Defense Federal
Acquisition Regulations Supplement (DFARS).

With respect to specific definitions, SBA proposed to clarify the definition of the term
SBIR/STTR Data by explaining that it includes all data developed or generated in the
performance of an SBIR/STTR award, including Technical Data and Computer Software.
SBA notes that the definition of SBIR/STTR Data in the proposed policy directive
contained the term “appropriately marked.” This term was inadvertently and mistakenly
included in the definition. SBIR/STTR Data is all data generated and developed in the
performance of an SBIR/STTR award. The appropriate marking of such data, when
delivered to the Government, provides the Government with SBIR/STTR Data Rights
and obligates the Government to protect the data as SBIR/STTR Data, but it does not
define the data as SBIR/STTR Data. SBA has corrected this unintentional error by
removing “appropriately marked” from the definition of SBIR/STTR Data. SBA
received one comment related to this definition, which supported the inclusion of

Technical Data and Computer Software in the definition. As a result, SBA is adopting a

10



revised definition of SBIR/STTR Data, which removes “appropriately marked” from the
proposed definition.

SBA proposed a new definition for Intellectual Property that removed references to

99 ¢¢ 9% ¢

“ideas,” “know-how,” “business,” “technical and research methods,” “other types of

29 ¢¢

intangible business assets,” “all types of intangible assets either proposed or generated by
an SBC as a result of its participation in the SBIR program,” “designs,” and “SBIR
technical data.” Two commenters objected to the proposed definition of this term,
arguing that it unnecessarily narrows the scope of an awardee’s intellectual property. The
proposed definition contains a list of traditional intellectual property: patents, copyrights,
trade secrets, and mask works. SBA notes that this is not an exclusive list and although
the current definition contains concepts such as “ideas” and “business,” these are not
typically recognized as intellectual property. SBA is adopting its proposed definition of
Intellectual Property.

SBA proposed a definition of Unlimited Rights that included the right to access data
that is subject to Unlimited Rights. One commenter objected to the inclusion of this
right, as it is not included in the current definition of Unlimited Rights as found in the
SBIR clauses of the FAR and DFARS. The commenter expressed concern that including
a new right to access was an unnecessary expansion of the current definition and instead
suggested that SBA adopt the current DFARS definition of Unlimited Rights. SBA
agrees that it is unnecessary to include access at this time. The definition of Unlimited
Rights is meant to reflect a combination of the elements found in both the FAR and

DFARS definition of that term. As such, SBA is deleting reference to “access” in this

definition and adopting the rest of the definition as proposed.
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With respect to prototypes, SBA proposed to amend the definition of the term
Prototype to include any model, in any type of form, which is at any stage in
development. SBA also proposed to clarify that the release of a prototype, other than
Computer Software, to another concern, which may enable the that concern to
disassemble the prototype and glean the protected data, is contrary to the purpose and
intent of the Act, and the implementing SBIR/STTR Policy Directive. The release of a
prototype during the protection period may provide other concerns with the Technical
Data to enable them to commercialize the product and harm the SBC’s ability to benefit
from the technology. To address this concern, SBA proposed to add language to § 8 of
the SBIR/STTR Policy Directive, notifying agencies of the potential impact of use or
release during the protection period of a prototype developed under an SBIR/STTR
award and requesting that agencies monitor the release and use of such prototypes.

SBA received three comments related to the proposed definition of Prototype and the
clarifying language proposed for the protection of Prototypes in § 8 of the Policy
Directive. Two commenters supported the proposed definition and clarification, and one
commenter opposed the inclusion of “computer program embedded in hardware” in the
definition. The commenter that opposed the definition noted that embedded software is
already protected by SBIR/STTR Computer Software Rights and thus specifying its
inclusion in the definition of prototype is confusing. Computer Software that is
developed through an SBIR/STTR award is protected data, even when embedded in a
prototype. The definition of prototype has historically caused confusion among small

businesses and agencies, and therefore SBA is adopting the definition of Prototype, as
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proposed, because it clarifies that such data embedded within a prototype may receive
protection as SBIR/STTR Data.

SBA also received a question regarding the proper method for marking a prototype so
that it is subject to SBIR/STTR Data Rights. SBA notes that the awardee is responsible
for appropriately marking the SBIR/STTR Data contained within the prototype in order
to receive SBIR/STTR data rights protection in that data consistent with how it marks any
other form of SBIR/STTR Data that is not contained within a prototype.

In § 3, SBA also proposed to clarify the data rights afforded the SBC and the Federal
Government in the revised definitions of SBIR/STTR Technical Data Rights,
SBIR/STTR Computer Software Rights, Unlimited Rights, SBIR/STTR Protection
Period, SBIR/STTR Data Rights, and SBIR/STTR Data. The current directives state that
the SBC retains the rights in data for a minimum of 4 years from the date of the last
deliverable. This protection period (referred to as the “SBIR/STTR Protection Period”) is
extended with each subsequent, related, SBIR or STTR award. The current directives
provide that the Government may not use, modify, reproduce, release, perform, display,
or disclose Data or Computer Software for a minimum of 4 years. After expiration of the
SBIR/STTR Protection Period, the Government has a royalty-free license to use, and to
authorize others to use on its behalf, these data for Government purposes, and is relieved
of all disclosure prohibitions and assumes no liability for unauthorized use of these data
by third parties.

As currently written, it would appear from the policy directives that the Federal
Government cannot use the data for any purpose during the protection period and then,

once the protection period expires, may use the data for Government purposes. The SBA
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does not intend for the Federal Government to have no use of this data during the
protection period; rather, it is intended that the Government have limited rights to use the
data so that agencies can effectively evaluate the technology and administer their
programs.

In clarifying the data rights protections, the SBA reviewed the FAR and DFARS,
which outline distinct rights the Government generally receives when acquiring goods
and services: unlimited rights, limited rights and specifically negotiated rights (FAR) or
Government purpose rights (DFARS). Pursuant to the FAR, with unlimited rights, the
Government receives rights as the name implies — unlimited use of the data, whether for
Government or commercial purposes. With respect to limited rights for data other than
computer software and restricted rights for computer software, the FAR provides that the
Government receives the right to use the data or computer software for internal purposes
only and is limited as to when third parties, including support service contractors, can
access and use the data. With respect to Government purpose rights, the DFARS
provides that the Federal Government receives the right to use the data for Government
purposes, such as for manufacturing for Government purposes. In such cases, the
Government can allow third parties to have access to the data to manufacture for
Government purposes; however, the third party must sign a non-disclosure agreement and
cannot use the data for its own (commercial) purposes. SBA proposed that the Federal
Government receives what is referred to as SBIR/STTR Technical Data Rights to
Technical Data and other Data that are not Computer Software, and SBIR/STTR
Computer Software Rights to Computer Software during the SBIR/STTR Protection

Period. These limited rights are intended and designed to be similar to the rights set forth
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in the FAR and DFARS for Data developed exclusively at private expense. This
approach is appropriate for SBIR/STTR Data, as the goal of the program is to advance
the commercialization efforts of the awardees, and thus SBA sought to provide rights in
data that are comparable to the highest level of data rights protection provided by the
Government to contractors. There are differences between how the FAR and DFARS
define the Government’s rights in data developed exclusively at private expense. As a
result, the definitions of SBIR/STTR Computer Software Rights and SBIR/STTR
Technical Data are not exact copies of the Limited Rights Notice or Restricted Rights
Notice provided in FAR 52.227-14 or the Limited Rights and Restricted Rights in
DFARS 252.227-7013 and 7014. SBA uses single definitions that will apply to both
civilian and defense agencies participating in the programs. The definitions are intended
to reflect the main elements of the FAR and DFARS definitions of the Government’s
rights in data developed exclusively at private expense, including restrictions on the
rights to release and disclose that data, with the aim to encourage the awardee’s pursuit
and achievement of commercialization.

SBA worked closely with agency experts in developing terminology to appropriately
describe the limited rights assigned to Technical Data and Computer Software. The
section of the FAR related to SBIR data rights (FAR 52.227-20) does not use specific
terms to describe the limited rights assigned to SBIR Data, while the DFARS (252.227-
7018) uses the terminology Limited Rights and Restricted Rights.

The SBA intends that the Government retain a right to use SBIR/STTR Data during
the protection period for non-commercial purposes and for project evaluation and

assessment. SBA does not intend for the Government’s internal use of SBIR/STTR Data
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to interfere with, weaken, or undermine the rights or interests of the SBC in this data.
Consequently, the SBA proposed that during the SBIR/STTR Protection Period, the
Government is permitted some limited, or restricted, rights to use the data.

SBA received three comments that opposed the proposed definitions of SBIR/STTR
Technical Data Rights and SBIR/STTR Computer Software Rights and three commenters
that supported these definitions. Those in opposition expressed concerns that the
proposed definitions of SBIR/STTR Technical Data Rights and SBIR/STTR Computer
Software Rights would permit the Government to release SBIR/STTR technology or
other proprietary data to other concerns during the SBIR/STTR Protection Period.
According to the comments, this may harm the SBC’s ability to commercialize the
technology and benefit from it. SBA intended and designed these rights to be similar to
the rights set forth in the FAR and DFARS for data developed exclusively at private
expense, with an aim to encourage the awardee’s pursuit and achievement of
commercialization.

Under the proposed definitions, the Government retains a right to use SBIR/STTR
Data during the protection period for non-commercial purposes and for project evaluation
and assessment. Because these rights in data are comparable to the highest level of data
rights protection by the Government, SBA does not believe these rights interfere with,
weaken, or undermine the rights or interests of the SBC in SBIR/STTR Data.
Furthermore, and specifically in response to the comments, these rights do not permit the
Government to release appropriately marked SBIR/STTR Data to another concern during
the protection period for purposes of a competitive Federal procurement or to advance the

other concern’s commercialization goals.
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One commenter expressed concern that the proposed definition of SBIR/STTR
Computer Software Rights provides SBCs with rights beyond what is necessary to protect
computer software developed under an SBIR/STTR funding agreement. According to the
commenter, the proposed definition may inadvertently limit broad areas of technology
development, because there is no prescribed method for understanding computer software
as it relates to commercialization, manufacturing, or procurement purposes. In addition,
one commenter believed that the proposed definition of SBIR/STTR Computer Software
Rights contradicts itself. Specifically, this commenter stated that the Government’s
proposed right to modify, adapt, or combine Computer Software is inconsistent with
paragraph (2) of the proposed definition, which provides that the Government shall not
release, disclose, or permit access to SBIR/STTR Data that is Computer Software for
commercial, manufacturing, or procurement purposes without the written permission of
the awardee. SBA believes that the proposed definition of SBIR/STTR Computer
Software Rights addresses these concerns. The proposed definition of SBIR/STTR
Computer Software Rights clarifies that during the protection period, the Government is
permitted some limited, or restricted, rights to use the data for non-commercial purposes
and for project evaluation and assessment. As a result, SBA is adopting its proposed
definitions of SBIR/STTR Computer Software Rights and SBIR/STTR Technical Data
Rights.

SBA received a comment objecting to the proposed definition of Form, Fit, and
Function Data. The commenter noted that the proposed definition of Form, Fit, and
Function Data is broader than the current definition in the DFARS, because it includes

computer software, whereas the current DFARS definition only applies to Technical
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Data. SBA notes that the current FAR definition of Form, Fit, and Function Data
includes computer software and that the DFARS has proposed a similar definition to
apply to computer software, which has not yet been adopted, at 81 FR 39481 (June 16,
2016). The commenter expressed concern that SBA is expanding the Government’s
rights to data in which it does not currently have Unlimited Rights. The proposed
definition of Form, Fit, and Function Data establishes a more predictable and congruous
approach for all Participating Agencies and SBIR/STTR awardees that combines the key
elements of Form, Fit, and Function Data as defined in both the FAR and DFARS. In
light of this goal, as well as the pending proposed definition of Form, Fit, and Function
Data in the DFARS and the current FAR definition of this term, SBA is adopting the
proposed definition of Form, Fit, and Function Data.

SBA received one comment objecting to the proposed definition of OMIT Data. The
commenter explained that the proposed definition broadens the current definition in the
FAR, because it includes computer software, whereas the current FAR definition
excludes restricted computer software. According to the commenter, SBA’s proposed
definition notably expands the Government’s rights to data in which it does not currently
have Unlimited Rights. In addition, the commenter believes that the proposed definition
will create uncertainty because it does not specify which types of computer software
qualify as OMIT Data. The proposed definition of OMIT Data furthers the stated goal of
establishing a more predictable and congruous approach to data rights across all
Participating Agencies and SBIR/STTR awardees. Currently, the DFARS versions of the
SBIR data rights clause provides the Government with Unlimited Rights in data

generated under the award that are necessary for the installation, operation, maintenance,
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or training purposes (other than detailed manufacturing or process data). In addition,
SBA believes that the proposed definition of OMIT Data sufficiently specifies which
types of data, including computer software data, qualify as OMIT Data. Thus, SBA is
adopting the proposed definition of OMIT Data.

SBA received two comments objecting to the exclusion of Form, Fit and Function
Data and OMIT Data from the definition of SBIR/STTR Data. The commenters note that
excluding these types of data from the protection afforded SBIR/STTR Data is not
consistent with SBA’s concern regarding the disclosure of technical information
contained within an SBIR/STTR developed prototype. Any appropriately marked data
within a prototype receives protection under the proposed definition of SBIR/STTR
Technical Data Rights or SBIR/STTR Computer Software Rights. SBA proposed that
the Government receives Unlimited Rights in Form, Fit, and Function data, and OMIT
data, consistent with how the FAR (52.227-14(b)(1)) and DFARS (252.227-7013(b)(1)
and 252.227-7014(b)(1)) currently treat these types of data when associated with data
developed exclusively at private expense. Additionally, the current FAR SBIR data
rights clause (52.227-20(b)(1)) and DFARS SBIR data rights clause (252.227-
7018(b)(1)) both provide the Government with unlimited rights in Form, Fit, and
Function data. As a result, SBA is adopting, as proposed, the definition of SBIR/STTR
Data.

The proposed definition of SBIR/STTR Data Rights contains three principal policy
approaches: (1) the elimination of the extension of SBIR/STTR Data Rights for data
referenced in subsequent awards; (2) a finite protection period; and, (3) the Government

receives Unlimited Rights in SBIR/STTR Data after the end of the protection period.
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SBA proposed to remove the provision in the directive that allows a subsequent
SBIR/STTR award to effectively extend the protection period of a related, prior award,
and replace it with a finite, but longer, minimum protection period. SBA noted in the
proposed policy directive that the current policy of allowing extensions or resumption of
data rights protection under subsequent SBIR/STTR awards creates an administrative
challenge, because it is difficult for agencies to determine, prior to the disclosure of
SBIR/STTR Data, whether that data is protected under a subsequent SBIR/STTR award.
SBA had therefore proposed to remove the ability to extend or resume data rights
protections for SBIR/STTR Data that is referenced in subsequent SBIR/STTR awards. In
conjunction with, and closely related to this proposed change in policy, SBA proposed to
lengthen the SBIR/STTR Protection Period to a minimum of 12 years and provide the
Government with Unlimited Rights after the expiration of the protection period.

The comments received overwhelmingly opposed the proposed longer minimum
protection period, the proposed removal of the extension or resumption of data rights
protection, and the proposed provision of Unlimited Rights after the expiration of the
protection period. Commenters noted that the current policies regarding the protection
period, continuous data rights protection for SBIR/STTR Data developed under previous
awards, and the Federal Government’s right to use data for Government purposes after
the protection period, are a necessary incentive for small business participation in the
programs and are a critical incentive for funding officers to make subsequent awards to
the small business that developed the technology. If SBIR/STTR Data developed under a
Phase I or Phase Il award cannot be protected under a subsequent Phase II or Phase 111

award executed after the proposed 12-year protection period, a contracting officer could
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give that data to another concern or large business for the non-Government entity’s
commercialization, because SBA proposed that the Government receive Unlimited Rights
in the SBIR/STTR Data after the protection period. SBA does not intend for small
businesses to lose these primary incentives for participation in the program nor to
eliminate the incentives for subsequent Phase II and Phase III awards to be made to the
small business that developed the technology.

SBA proposed to eliminate the extension of SBIR/STTR Data Rights due to the
administrative burden on agencies of identifying subsequent SBIR/STTR awards. One
commenter expressed concern that SBA’s proposal does not provide sufficient guidance
as to whether SBIR/STTR Data developed under prior funding agreements would
continue to receive protection beyond the proposed 12-year protection period if it had
been developed into a new form. Additionally, one commenter noted that the related
proposed change in the protection period would create a new administrative burden on
agencies by requiring them to keep track of which SBIR/STTR Data were under the old
policy and which were under the proposed policy. Commenters also noted that the
administrative burden of tracking awards is an insufficient rationale to eliminate a policy
that has been fundamental to small business participation in the programs. Furthermore,
commenters suggested that the Government create a database to track all awards so that
funding agreement officers could more easily determine which agencies have made
SBIR/STTR awards and whether the data created pursuant to those awards is still within
the protection period. Commenters noted that if agencies were unable to determine this
information they should simply ask the prospective awardee whether it has received other

SBIR/STTR awards or Phase III work. The prospective awardee has no incentive to
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obscure or misguide the agency regarding its award information, which may form the
basis for the SBC to receive continued data rights protection of earlier developed and
appropriately marked SBIR/STTR Data.

Similarly, commenters strongly objected to the proposed 12-year protection period,
which was proposed to compensate for the removal of the ability to protect SBIR/STTR
Data under subsequent awards. Commenters noted that the proposed protection period
was not long enough if the provision that effectively extends protection through
subsequent awards is removed. Several commenters suggested that if SBA adopted
Unlimited Rights at the expiration of the protection period, that such period be at least 20
years to cover the timeframe necessary for many technologies to be commercialized and
to mirror the length of the patent protection period.

In response to these comments and after further careful consideration of the issues,
SBA has rejected two of these three elements of the proposed SBIR/STTR Data Rights
definition. Specifically, SBA has rejected the proposed 12-year protection period and the
proposed Unlimited Rights at the expiration of the protection period. SBA has decided,
consistent with the proposed changes, to eliminate data rights extensions for
appropriately marked SBIR/STTR Data referenced in subsequent awards. This decision
was made based on several factors: (1) SBA’s adoption of a considerably longer
protection period than was proposed; (2) administrative ease for agencies and small
business concerns to track the protection period; and (3) a greater alignment with the
Government’s protection period afforded to other forms of intellectual property.

SBA notes that maintaining the ability to extend the data rights and the minimum 4-

year protection period are current policies that have been in place for over a decade and
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that many commenters supported maintaining these current policies. These commenters
emphasized that the continuous protection of an awardee’s SBIR/STTR Data while
actively pursuing or commercializing its technology with the Federal Government,
provides a significant incentive for innovative small businesses to participate in these
programs. A set timeframe for data rights protection, such as the proposed twelve years,
creates a firm deadline on when a technology must reach commercialization to ensure
protection of its data rights during that period. As such, SBA is challenged to determine
the appropriate timeframe to cover a reasonable commercialization period for every type
of technology developed in the SBIR/STTR programs. The timeframe necessary for
computer software commercialization, for example, varies significantly from the
timeframe necessary for airline engine technology commercialization. It may be a loss to
the taxpayer if such technologies are protected longer than necessary and a loss to the
small business if such technologies are protected for an insufficient period of time.

SBA is adopting a 20-year protection period for appropriately marked SBIR/STTR
Data and SBA intends that this much longer, finite protection period, even with the
elimination of extensions to such period, will preserve the incentives for small business
concerns to participate in the SBIR/STTR programs. SBA considered the comments
submitted from small business concerns, advocacy groups, and participating agencies.
Most small business concerns and advocacy groups commented that the proposed 12-year
protection period was insufficient to cover development for particular technologies,
especially given the proposed elimination of continuous data rights extensions. Several
of these commenters suggested a 20-year protection period as an alternative to the

proposed 12-year protection period. SBA is confident that 20 years will be sufficient to
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provide data rights protection during the entire development and commercialization
process for most technologies in most industries that participate in the SBIR/STTR
programs. Additionally, the adoption of a 20-year protection period provides greater
consistency with the 20-year protection period that the Government provides for patents
issued by the U.S. Patent and Trademark Office. A 20-year protection period combined
with the elimination of future extensions to SBIR/STTR data rights protection satisfies
concerns raised by both small businesses and agencies regarding the administration and
effectiveness of the SBIR/STTR program’s data rights provisions. These changes are
adopted: 1) in response to the comments received; 2) to maintain the primary incentives
for small business participation in the programs; and, 3) to be consistent with the
programs’ statutory purpose to “assist small-business concerns to obtain the benefits of
research and development performed under Government contracts or at Government
expense.” 15 U.S.C. 638(b)(2).

SBA acknowledges that it is challenging for the Participating Agencies to determine
whether a Phase I or Phase II awardee has received subsequent Phase III work that
requires an extension of their data rights protection. To remedy this challenge, SBA
proposed the elimination of perpetual extensions in SBIR/STTR data rights protection.
While many commenters opposed this change, given the proposed 12-year protection
period, SBA is confident that by extending the protection period to 20 years, most small
business concerns may achieve commercialization in that timeframe without the threat of
a Government release or disclosure of SBIR/STTR Data to competitors. SBA is also
clarifying that the protection period starts from the date of award, which has always been

SBA’s interpretation of its data rights policy, however, this is unclear in the current PD,
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which states that protection starts from the date of delivery of the last deliverable under
an SBIR/STTR Award. This clarification will allow agencies and SBCs to know with
certainty, at the start of a Funding Agreement, the exact length of the SBIR/STTR
Protection Period and can mark such data accordingly.

SBA had also proposed to change the Government’s rights in SBIR/STTR Data after
the SBIR/STTR Protection Period expires. Currently, the data rights clause contained in
the directive allows the Government to use SBIR/STTR Data after the protection period
“for Government purposes.” SBA noted that the term “Government purpose” is not
defined in the policy directive or FAR and therefore proposed to grant the Government
Unlimited Rights in SBIR/STTR Data after the protection period has expired. Many of
the public comments strongly objected to this change arguing that it could be damaging
to the small business awardees and possibly to the U.S. economy and U.S.
competitiveness for SBIR/STTR Data to be made globally available, with no restrictions,
after the protection period has ended. One commenter also noted the concern that
providing Unlimited Rights after the 12-year protection period may eliminate an
awardee’s copyright protection in computer software that would otherwise extend beyond
the 12-year protection period. According to the commenter, FAR Part 27 generally
permits awardees to claim copyright protection in computer software and gives the
Government broad rights in the software, except the right to publicly distribute. If the
Government receives Unlimited Rights in computer software after the 12-year protection
period, it would obtain a right to sublicense software to the private sector that is

otherwise disallowed under the FAR.
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SBA agrees with these comments and, in response to these concerns, rejects this
proposed change. We agree with the commenters that restricting the Government to
retaining Government purpose rights after the protection period expires provides an
important incentive for the small businesses participating in the programs and furthers the
program purposes of increasing small business commercialization of innovative
technology. SBA agrees that providing the Government with Unlimited Rights after the
protection period would not prohibit the release of such data to international concerns of
an SBIR/STTR awardee for commercialization purposes. SBA also understands the
concern raised by several commenters regarding the variation in the length of time
necessary to develop certain technologies. Commenters noted that medical and
pharmaceutical technologies can take well over 12 years to develop and that it is critical
to have a limitation on the Government’s ability to release or disclose its data during that
timeframe. In response, SBA is adopting a 20-year protection period, and will restrict the
Government’s use of that data after the protection period expires to Government
purposes.

SBA noted in the proposed policy directive, the data rights clause, as currently
written, limits the Government’s use and disclosure of SBIR/STTR Data after the
protection period to Government use. The terms “Government use” and “Government
purpose” are not defined in the directive or the FAR. While Government purpose is
defined in the DFARS as essentially a non-commercial use for a Government purpose,
the DFARS does not currently grant Government purpose rights in SBIR/STTR Data,
either during or after the protection period. Several commenters recommended that SBA

adopt the DFARS definition of Government purpose instead of the proposed Unlimited
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Rights or the current undefined “Government use.” Commenters argued that this would
provide clarity on the scope of the Government’s rights, which are currently lacking in
the policy directive, while appropriately limiting those rights to Government purposes.

SBA agrees with the commenters that the DFARS definition provides a limitation on
the Government’s use of SBIR/STTR Data after the protection period has expired and
that this limitation supports small businesses’ ability to continue commercialization
efforts while providing the Government with greater rights to use the data. SBA notes
that these rights include the ability of the Government to release the data to third-parties,
subject to a non-disclosure agreement, for Federal Government manufacture or
procurement. However, such releases do not allow for commercial use by third-party
recipients of such data. SBA adopts the Government Purpose definition, as found at
DFARS, to define the Federal Government’s rights in appropriately marked SBIR/STTR
Data after the protection period expires.

SBA notes that the U.S. Department of Energy (DOE) raised significant concerns that
Government purpose, as defined in the DFARS, is too restrictive for DOE awards, given
its unique statutory mandate and mission. DOE currently interprets “Government use”
and “Government purpose” as undefined in the SBIR/STTR Policy Directives, to permit
its open publication of SBIR/STTR Data once the protection period expires. This
interpretation of “Government use” and “Government purpose’ is more analogous with
Unlimited Rights, which permits the open disclosure and publication of SBIR/STTR Data
for any purpose. DOE argues that this practice is appropriate and necessary due to its
statutory authority and mandate to disclose scientific and technical information, and

therefore its release and disclosure of SBIR/STTR Data generated under SBIR/STTR
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awards issued by DOE are subject to Unlimited Rights after the expiration of the
protection period. In support of this exception to the general rule regarding the
Government’s rights in SBIR/STTR Data after the protection period, DOE provided
detailed information about the statutory authorities that are the foundation of its research
and development practices and policies. DOE notes that the Atomic Energy Act of 1954,
Public Law 83-703, 42 U.S.C. 2013(b), authorizes DOE to effectuate policies by
providing “a program for the dissemination of unclassified scientific and technical
information and for the control, dissemination, and declassification of Restricted Data,
subject to appropriate safeguards, so as to encourage scientific and industrial progress.”
DOE argues that this concept was reinforced by the Energy Reorganization Act of
1974 (ERA), Public Law 93-438, which directed the DOE to enter arrangements,
including for the conduct of research and development activities as long as such
arrangements wouldn’t prevent the dissemination of scientific or technical information.
The ERA at 42 U.S.C. 5813(7), states that DOE is responsible for “creating and
encouraging the development of general information to the public on all energy
conservation technologies and energy sources as they become available for general use,
and the Administrator . . . shall, to the extent practicable, disseminate such information
through the use of mass communications.” The ERA also authorizes DOE to “make
arrangements (including contracts, agreements, and loans) for the conduct of research and
development activities with private or public institutions or persons, including
participation in joint or cooperative projects of a research, developmental, or
experimental nature . . .”, however, “the Administrator shall disseminate scientific,

technical, and practical information acquired pursuant to this title through information
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programs and other appropriate means, and shall encourage the dissemination of
scientific, technical, and practical information relating to energy so as to enlarge the fund
of such information and to provide that free interchange of ideas and criticism which is
essential to scientific and industrial progress and public understanding.” 42 U.S.C.
5817(a) and (e).

DOE also points to the Department of Energy Organization Act of 1977 (DEOA),
which states that DOE’s mission is “[t]o carry out the planning, coordination, support,
and management of a balanced and comprehensive energy research and development
program,” including “disseminating information resulting from such programs, including
disseminating information on the commercial feasibility and use of energy from fossil,
nuclear, solar, geothermal, and other energy technologies™ (42 USC 7112(5)). DOE
argues that under the DEOA it became responsible for establishing and maintaining “a
central source of information on all energy resources and technology in furtherance of the
research, development, and demonstration mission” of DOE (42 USC 5916). This
information maintained by DOE shall be made available to the public, except for trade
secrets or other proprietary information of another. /d.

SBA notes that the Government purpose definition in the DFARS, as adopted in the
SBIR/STTR Policy Directive, does not permit an agency’s open publication of
appropriately marked SBIR/STTR Data after the protection period. SBA understands the
concerns raised by DOE on this point and provides an exception that exclusively applies
to DOE, to receive Unlimited Rights in SBIR/STTR Data upon expiration of the
protection period. This exception is consistent with its statutory authority, which requires

the open publication of scientific and technical data. This means that once the protection
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period expires, DOE claims the right to openly publish the awardee’s SBIR/STTR Data
to include disclosure in compliance with its statutory authority. To be clear, all other
Participating Agencies must utilize the Government Purpose definition found in § 3 of
the Policy Directive, which does not permit open publication of an awardee’s
appropriately marked data after the protection period.

The SBA clarifies that at any time during the SBIR/STTR Protection Period, the
SBIR/STTR awardee, or entity that holds the rights to the data, can provide the
Government with greater rights, such as Unlimited Rights. However, the Government
cannot negotiate these rights prior to an SBIR/STTR award and cannot make issuance of
an SBIR/STTR award conditional upon the relinquishment of any data rights. This is not
a change from the current policy. Additionally, SBA clarifies that the Government
receives Unlimited Rights in any SBIR/STTR Data that is not appropriately marked.
SBA received a comment suggesting further clarification that an awardee may mark such
data to indicate that it retains title to the data even though the Government receives a
license for Unlimited Rights in that data. SBA agrees with this point, and notes that
awardees may mark data that is subject to Unlimited Rights to demonstrate that it retains
title to such data.

In addition to the amendments made to the data rights related definitions, SBA also
considered whether to amend the definition of Essentially Equivalent Work to include
work funded by State programs and requested public comment on whether this
amendment would be appropriate. Currently, SBIR/STTR awardees may not receive
duplicate funding from federal sources for Essentially Equivalent Work, but there is no

explicit restriction regarding the acceptance of State program funding for work to be
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performed under an SBIR/STTR award. SBA proposed to include State program funding
in the definition of Essentially Equivalent Work. Commenters overwhelmingly objected
to the inclusion of State program funding in this definition, arguing that such funding
provides important supplemental funding for SBIR/STTR-funded projects. In response
to these comments, SBA is not altering the definition of Essentially Equivalent Work in
these amendments. In addition, SBA added clarification to the Funding Agreement
Certification and Life Cycle Certification language to specify that Essentially Equivalent
Work applies to work funded by the same or any other Federal Agency, which conforms
with the definition of Essentially Equivalent Work specified at § 3(m) of the SBIR/STTR
Policy Directive. This amendment also addresses a recommendation from GAO,
included in a report titled “Small Business Research Programs: Additional Actions
Needed to Implement Fraud, Waste, and Abuse Prevention Requirements” (GAO-17-337,

available at https://www.gao.gov/products/GAO-17-337).

Finally, SBA proposed to delete several terms and definitions that SBA believes are
common and therefore do not need to be defined in a Policy Directive. Specifically, SBA
deleted the following terms: Cooperative Agreement, Feasibility, Funding Agreement
Officer, and Grant. SBA did not receive comments on these deletions and has adopted
these proposed changes.

4. Section 4 — Phased Structure of Programs

SBA proposed to move information concerning agency benchmarks towards
commercialization from § 4 to § 6 because these benchmarks affect program eligibility.
In addition, SBA proposed to clarify the preferences agencies must afford SBIR/STTR

awardees with respect to federally-funded Phase 111 awards.
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The Act states that a Phase 111 award is one that:

...derives from, extends, or completes efforts made under prior funding
agreements under the SBIR program—

(1) in which commercial applications of SBIR-funded research or research
and development are funded by non-Federal sources of capital or, for
products or services intended for use by the Federal Government, by
follow-on non-SBIR Federal funding awards; or

(i1) for which awards from non-SBIR Federal funding sources are used for
the continuation of research or research and development that has been
competitively selected using peer review or merit-based selection
procedures;

15 U.S.C. 638(e)(4)(C); see id. § 638(e)(6)(C). The purpose of the Phase Il award is to
provide the small business that developed the technology in Phases I or II the opportunity
to commercialize it, whether through a Federal prime or subcontract or other type of
agreement.
With respect to Phase I1I, Congress had directed SBA to provide, for the

SBIR/STTR Participating Agencies:

procedures to ensure, to the extent practicable, that an agency which

intends to pursue research, development, or production of a technology

developed by a small business concern under an SBIR program enters into

follow-on, non-SBIR funding agreements with the small business concern
for such research, development, or production;

15 U.S.C. 638(j)(2)(C) (emphasis added). Section 5001, Division E of the National
Defense Authorization Act for Fiscal Year 2012, Public Law 112-81, contained the
SBIR/STTR Reauthorization Act of 2011 (Reauthorization Act) which set forth several
provisions relating to the SBIR and STTR programs, including a provision relating to
Phase III. The Reauthorization Act emphasized that agencies are to utilize small business
Phase I or I awardees for Phase III awards by adding a provision in the Act that states:

(4) PHASE III AWARDS.—To the greatest extent practicable, Federal
agencies and Federal prime contractors shall issue Phase II1 awards
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relating to technology. including sole source awards, to the SBIR and
STTR award recipients that developed the technology.

15 U.S.C. 638(r)(4) (emphasis added). Section 1709, Division A of the National Defense
Authorization Act for Fiscal Year 2018, Public Law 115-91, further amended section
9(r)(4) of the Small Business Act (15 U.S.C. 638(r)(4)) to now state:

(4) Competitive procedures and justification for awards.—To the greatest
extent practicable, Federal agencies and Federal prime contractors shall —
(A) consider an award under the SBIR program or the STTR program to
satisfy the requirements under section 2304 of title 10, United States
Code, and any other applicable competition requirements; and

(B) issue, without further justification, Phase III awards relating to
technology, including sole source awards, to the SBIR and STTR award
recipients that developed the technology.

This provision addresses the concern that, at times, agencies have failed to use this
authority, bypassed the small business that created the technology, and pursued the Phase
IIT work with another business rather than actively supporting and encouraging the
commercialization or further development of SBIR/STTR technology by the innovative
small business that developed the technology. SBA is required by statute to report to
Congress cases where agencies fail to comply with the reporting requirements and intent
of the SBIR/STTR Phase III policy set forth in statute. Id. 638 (§)(3)(C).

Therefore, if the Federal Government is interested in pursuing further work that was
performed under an SBIR or STTR award, the Government must, to the greatest extent
practicable, pursue that work with the SBIR or STTR awardee that performed the earlier
work. Notwithstanding the strong congressional mandate codified in statute, SBA
continues to hear from small businesses, agencies, and trade groups that SBIR/STTR

awardees do not receive Phase 11l awards.
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As aresult, SBA proposed to clarify that agencies must, to the greatest extent
practicable, determine whether a requirement, solicitation or intended work either is
Phase III work or includes it. If the requirement is or includes Phase III work, or if the
agency is later informed that it is or includes Phase III work, SBA has clarified that the
agency must document that the requirement is Phase III and then evaluate the
practicability (to the greatest extent) of pursuing the required work with the SBIR/STTR
awardee that conducted the prior SBIR or STTR work. This means that the agency must
first consider whether it can issue a sole source award to the Phase I or Phase Il awardee.
Awarding the Phase III work to the SBIR or STTR firm on a sole source basis is not
practicable if, for example, the firm is no longer in business or cannot perform the work
itself or with subcontractors. SBA clarifies that the decision by the agency that it is not
practicable to issue a sole source award to the SBIR/STTR awardee must be documented
in the contract file and a copy of that decision, including the rationale, must be provided
to SBA.

SBA further proposed to clarify that if the agency determines that it cannot issue a
sole source award for Phase III, then it must consider whether there are other ways to
provide the preference to the SBIR/STTR awardee. Unless the agency finds that it is not
practicable to pursue the Phase I1I work with the SBIR/STTR awardee, the agency must
provide a preference and must always consider issuing a sole source award first and
foremost when providing this preference.

In addition, SBA proposed to clarify the notice and appeal procedures with respect to

Phase III awards or non-awards. SBA proposed that the agency must notify SBA when it
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does not intend to issue a Phase III award and then SBA may file a notice of intent to
appeal, which may be followed by filing an appeal.

In light of the foregoing, SBA proposed to clarify § 4(c)(3) concerning the
competition requirements for Phase III awards. Specifically, a Justification and Approval
is no longer required by the procuring agency for a Phase III sole source award when a
contracting officer determines that a technology that meets current agency requirements
derives from, extends, or completes an effort made under a prior SBIR/STTR funding
agreement issued competitively, and sole source awards are authorized pursuant to 15
U.S.C. 638(r)(4).

Five commenters supported the proposed changes to the Phase III competition
language. No commenters opposed the proposed changes; however, SBA received two
suggested changes to the proposed clarification of the phrase “to the greatest extent
practicable.” Specifically, one commenter recommended that Participating Agencies
consider their mission and optimal small business participation when applying “to the
greatest extent practicable”. In addition, one commenter recommended that SBA revise
the proposed language to clarify that Federal agencies and Federal prime contractors
shall, to the greatest extent practicable, issue Phase III awards to the SBIR and STTR
award recipients for all research and development or production efforts that use
SBIR/STTR technology, not only those which pursue research and development or
production of the technology. SBA believes the proposed clarification sufficiently
outlines the process under which agencies and Federal prime contractors comply with the
statutory provision that, to the greatest extent practicable, they issue Phase III awards

relating to technology, including sole source awards, to the SBIR and STTR award
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recipients that developed the technology. Therefore, SBA is adopting the clarification as
proposed.

SBA received three comments recommending changes to SBA’s characterization of a
Phase III award in the competition language, which provides that a Phase Il award is an
extension of prior Phase I and/or Phase Il awards. The commenters expressed concern
that the proposed reference to Phase III awards is incomplete and recommended that SBA
revise it to include work that derives from, or completes an effort made under prior
SBIR/STTR funding agreements, as provided in § 4(c) of the proposed policy directive.
The language in § 4(c)(3) is sufficient and addresses the concern outlined in this
comment. The Section in part states, “...that the project is an SBIR/STTR Phase III
award that is derived from, extends or completes efforts made under prior SBIR/STTR
funding agreements and is authorized pursuant to 15 U.S.C. 638
(c)(4).”

In addition, one commenter suggested that SBA revise the policy directive to include
bonuses or incentives to contracting officers and prime contractors that make Phase III
awards. There were no suggestions for how SBA should implement these incentives.
SBA believes this comment does not relate to SBA’s proposed competition language and
therefore falls outside the scope of this rulemaking.

Lastly, SBA received one comment recommending that SBA not revise the policy
directive to eliminate a reference to Phase III sole source authority under the FAR 6-
302.5. According to the commenter, the FAR reference properly directs agencies,
including those which require a Justification and Approval, to make Phase III sole source

awards under the proper authority. In drafting the proposed competition language, SBA
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sought to establish a more uniform approach under which all Participating Agencies issue
Phase III sole source awards. SBA believes the proposed language is sufficient for
purposes of a Justification and Approval, if one is deemed required by the procuring
agency. Thus, SBA is adopting this language as proposed.

SBA notes that it has updated the termination date for the phase flexibility, also
known as Direct to Phase II, program to September 30, 2022, or until expiration. Section
854 of the National Defense Authorization Act (NDAA) for Fiscal Year 2019, Public
Law 115-232, August 13, 2018, extended the termination date for this program by
amendi